MONTANA ADMINISTRATIVE REGISTER 

ISSUE NO. 5 

The Montana Administrative Register (MAR or Register), a twice-monthly 
publication, has three sections. The Notice Section contains state agencies' 
proposed new, amended, or repealed rules; the rationale for the change; date and 
address of public hearing; and where written comments may be submitted. The 
Rule Section contains final rule notices which show any changes made since the 
proposal stage. All rule actions are effective the day after publication of the adoption 
notice unless otherwise specified in the final notice. The Interpretation Section 
contains the Attorney General's opinions and state declaratory rulings. Special 
notices and tables are found at the end of each Register. 

Inquiries regarding the rulemaking process, including material found in the Montana 
Administrative Register and the Administrative Rules of Montana, may be made by 
calling the Secretary of State's Office, Administrative Rules Services, at (406) 444- 
2055. 
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BEFORE THE DEPARTMENT OF AGRICULTURE 
OF THE STATE OF MONTANA 

In the matter of the amendment of ARM ) NOTICE OF AMENDMENT 

4.1 7.1 02 relating to the organic ) 

certification program ) 

TO: All Concerned Persons 

1 . On January 25, 2007, the Montana Department of Agriculture published 
MAR Notice No. 4-14-166 relating to the above-stated rule at page 71 of the 2007 
Montana Administrative Register, Issue Number 2. 

2. The agency has amended ARM 4.17.102 exactly as proposed. 

3. The following comment was received and appears with the Department of 
Agriculture response. 

Comment: The Montana Organic Association is supportive of the 
department's adoption of the National Organic Program revised rule. 

Response: The department thanks the Montana Organic Association for their 
support. 



DEPARTMENT OF AGRICULTURE 



/s/ Nancy K. Peterson /s/ Gregory H. Ames 

Nancy K. Peterson, Director Gregory H. Ames 

Rule Reviewer 

Certified to the Secretary of State, February 26, 2007. 
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BEFORE THE BOARD OF OPTOMETRY 

DEPARTMENT OF LABOR AND INDUSTRY 

STATE OF MONTANA 



In the matter of the amendment of ARM 
24.168.301 definitions, 24.168.401, 
24.1 68.402, 24.1 68.408, and 24.1 68.41 1 
general provisions, 24.168.711 diagnostic 
permissible drugs, 24.1 68.901 , 24.1 68.91 1 
therapeutic pharmaceutical agents, 
24.168.2101 and 24.168.2104, continuing 
education, 24.168.2307 screening panel, 
the adoption of NEW RULE I fee abatement, 
and the repeal of 24.168.405 examinations, 
24.168.701 approved courses and 
examinations, 24.168.704 new licensees, 
24.168.904 applicants for licensure, 
24.168.907 therapeutic pharmaceutical 
agents, and 24.168.2304 complaint procedure 



NOTICE OF AMENDMENT, 
ADOPTION, AND REPEAL 



TO: All Concerned Persons 

1. On October 26, 2006, the Board of Optometry (board) published MAR 
Notice No. 24-168-37 regarding the proposed amendment, adoption, and repeal of 
the above-stated rules, at page 2450 of the 2006 Montana Administrative Register, 
issue no. 20. 

2. On November 20, 2006, a public hearing was held on the proposed 
amendment, adoption, and repeal of the above-stated rules in Helena. One 
commenter submitted comments by the November 28, 2006, deadline. 

3. The board has thoroughly considered the comments and testimony 
received. A summary of the comments received and the board's responses are as 
follows: 

COMMENT 1 : One commenter stated that "opthomological" is misspelled in the title 
of ARM 24.168.71 1 and should instead be "ophthalmological". 

RESPONSE 1 : The board appreciates the comment and is amending the rule 
catchphrase accordingly. 

COMMENT 2 : One commenter stated that the term "occular" is misspelled in the 
title of ARM 24.168.91 1 and should instead be "ocular". 

RESPONSE 2 : The board appreciates the comment and is amending the rule 
catchphrase accordingly. 
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COMMENT 3 : One commenter suggested that "not less than" be stricken as 
redundant from ARM 24.1 68.21 01 (1 ). 

RESPONSE 3 : The board agrees that the language is redundant and unnecessary 
and is amending the rule accordingly. 

4. The board has amended ARM 24.1 68.301 , 24.1 68.401 , 24.1 68.402, 
24.1 68.408, 24.1 68.41 1 , 24.1 68.901 , 24.1 68.21 04, and 24.1 68.2307 exactly as 
proposed. 

5. The board has adopted NEW RULE I (24.168.403) exactly as proposed. 

6. The board has repealed ARM 24.168.405, 24.168.701, 24.168.704, 
24.168.904, 24.168.907, and 24.168.2304 exactly as proposed. 

7. The board has amended ARM 24.1 68.71 1 , 24.1 68.91 1 , and 24.1 68.21 01 
with the following changes, stricken matter interlined, new matter underlined: 

24.1 68.71 1 OPTH OMOLOG I CAL OPHTHALMOLOGICAL DIAGNOSTIC 
PERMISSIBLE DRUGS 

(1) through (1)(d) remain as proposed. 

24.168.911 OGCUWVB OCULAR THERAPEUTIC APPROVED DRUGS 
(1) through (1)(h) remain as proposed. 

24.168.2101 CONTINUING EDUCATION REOUIREMENTS (1) Each 
licensed optometrist shall obtain a minimum of not le ss than 36 hours of continuing 
education every two years in scientific clinics, forums, or optometric educational 
studies approved by the board. The board will accept: 

(a) through (4) remain as proposed. 



BOARD OF OPTOMETRY 

DOUGLAS MCBRIDE, O.D., PRESIDENT 

/s/ DARCEE L MOE /s/ KEITH KELLY 

Darcee L. Moe Keith Kelly, Commissioner 

Alternate Rule Reviewer DEPARTMENT OF LABOR AND INDUSTRY 



Certified to the Secretary of State February 26, 2007 
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BEFORE THE BOARD OF OUTFITTERS 

DEPARTMENT OF LABOR AND INDUSTRY 

STATE OF MONTANA 

In the matter of the amendment of ARM ) NOTICE OF AMENDMENT 

24.1 71 .401 fees, 24.1 71 .51 2 inactive ) AND ADOPTION 

license, 24.1 71 .702 transfer of river-use days, ) 
24.171.2301 unprofessional conduct and ) 

misconduct, and the adoption of NEW RULES ) 
I - III pertaining to guide logs ) 

TO: All Concerned Persons 

1. On November 9, 2006, the Board of Outfitters (board) published MAR 
Notice No. 24-171-25 regarding the amendment and adoption of the above-stated 
rules, at page 2769 of the 2006 Montana Administrative Register, issue no. 21 . 

2. On December 8, 2006, a public hearing was held on the proposed 
amendment and adoption of the above-stated rules in Helena. Several comments 
were received by the December 18, 2006, deadline. 

3. The board has thoroughly considered the comments and testimony 
received. A summary of the comments received and the board's responses are as 
follows: 

COMMENT 1 : One comment was received regarding ARM 24.171.2301. The 
commenter suggested adding "when providing services as a licensed guide or 
licensed outfitter acting as a guide" to the beginning of (3)(t) to clarify who must 
submit a log book and to avoid disciplining outfitters who are not acting as guides on 
these rivers. 

RESPONSE 1 : The board decided that because the board is not adopting proposed 
New Rules l-lll that would require guide log books on the Beaverhead and Big Hole 
rivers, it is not necessary to add failure to comply with these rules as unprofessional 
conduct. The board is amending ARM 24.171.2301 accordingly. 

COMMENT 2 : Numerous comments were received opposing the adoption of New 
Rules l-lll. The commenters questioned how the rules could be enforced, whether 
the rules were necessary, whether the rules would effectively address the identified 
problem, whether the rules would create opportunities for guides to exploit outfitters' 
proprietary client information, and whether specific alternative approaches to the 
problem would be more effective. 

RESPONSE 2 : After careful consideration, the board decided not to adopt proposed 
New Rules l-lll at this time and to further review the issues raised by the 
commenters before proceeding. 
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4. The board has amended ARM 24.171.401, 24.171.512, and 24.171.702 
exactly as proposed. 

5. The board has amended ARM 24.1 71 .2301 with the following changes, 
stricken matter interlined, new matter underlined: 

24.171.2301 UNPROFESSIONAL CONDUCT AND MISCONDUCT 

(1) through (1)(q) remain as proposed. 

(r) not fail to respond to board inquiries and requests; or 

(s) not remit a "nonsufficient fund check" or a check on a closed account for 
board fees or finesf-of . 

(t) ma i nta i n a curr e nt, tru e , comp le t e , le g i b le , and accurat e l og book of a ll 
i nd i v i dua l s gu i d e d on th e B e av e rh e ad and B i g Ho le r i v e rs, and subm i t th e l og books 
to th e board off i c e postmark e d by D e c e mb e r 1 of e ach li c e ns e y e ar. 

6. The board is not adopting New Rules I, II, or III. 



BOARD OF OUTFITTERS 
KELLY FLYNN, CHAIRPERSON 

/s/ DARCEE L MOE /s/ KEITH KELLY 

Darcee L. Moe Keith Kelly, Commissioner 

Alternate Rule Reviewer DEPARTMENT OF LABOR AND INDUSTRY 



Certified to the Secretary of State February 26, 2007 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
STATE OF MONTANA 



In the matter of the amendment of ARM 
24.301.131, 24.301.138, 24.301.142, 
24.301.146, 24.301.154, 24.301.171, 
24.301.172, 24.301.173, 24.301.208, 
24.301.301, 24.301.602, 24.301.710, 
24.301.714, 24.301.717, 24.301.718, 
and 24.301 .71 9, and the adoption of 
NEW RULE I pertaining to building codes 

TO: All Concerned Persons 



CORRECTED NOTICE OF 
AMENDMENT AND ADOPTION 



1 . On October 5, 2006, the Department of Labor and Industry (department) 
published MAR Notice No. 24-301-203 regarding the public hearing on the proposed 
amendment and adoption of the above-stated rules, at page 2319 of the 2006 
Montana Administrative Register, issue no. 19. On January 25, 2007, the 
department published the notice of amendment and adoption of MAR Notice No. 24- 
301-203 at page 1 1 2 of the 2007 Montana Administrative Register, issue no. 2. 

2. Upon publication of the notice of amendment and adoption of MAR Notice 
No. 24-301-203 it was discovered that ARM 24.301 .71 8(2) through (2)(b) were 
inadvertently omitted from the original proposal and adoption notices. The original 
proposal and adoption notices should have shown that there were no proposed 
changes to ARM 24.301 .71 8(2), (2)(a), and (2)(b). The rule, as amended, reads as 
follows, deleted matter interlined, new matter underlined: 

24.301.718 BOILER INSPECTIONS (1) through (1)(e)(ii) remain as 
amended. 

(2) through (2)(b) remain the same. 

AUTH: 50-60-203, 50-74-101, MCA 

IMP: 50-60-203, 50-74-206, 50-74-209, MCA 



/s/ DARCEE L MOE 
Darcee L. Moe 
Alternate Rule Reviewer 



/s/ KEITH KELLY 

Keith Kelly, Commissioner 

DEPARTMENT OF LABOR AND INDUSTRY 



Certified to the Secretary of State February 26, 2007 
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BEFORE THE DEPARTMENT OF PUBLIC 

HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 



In the matter of the amendment of ARM 
37.78.102 and 37.78.807 pertaining to 
temporary assistance for needy families 
(TANF) incorporation of policy manuals 



TO: All Interested Persons 



NOTICE OF AMENDMENT 



1 . On December 21 , 2006, the Department of Public Health and Human 
Services published MAR Notice No. 37-397 pertaining to the public hearing on the 
proposed amendment of the above-stated rules, at page 3026 of the 2006 Montana 
Administrative Register, issue number 24. 

2. The department has amended ARM 37.78.102 and 37.78.807 as 
proposed. 

3. No comments or testimony were received. 



/s/ Francis Clinch /s/ Joan Miles 



Rule Reviewer Director, Public Health and 

Human Services 



Certified to the Secretary of State February 26, 2007. 
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BEFORE THE DEPARTMENT OF PUBLIC 

HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amendment of ARM ) NOTICE OF AMENDMENT 

37.82.1 01 , 37.82.407, and 37.82.701 ) 

pertaining to Medicaid assistance ) 

) 
TO: All Interested Persons 

1 . On January 1 1 , 2007, the Department of Public Health and Human 
Services published MAR Notice No. 37-400 pertaining to the amendment of the 
above-stated rules, at page 21 of the 2007 Montana Administrative Register, issue 
number 1. 

2. The department has amended ARM 37.82.1 01 , 37.82.407, and 37.82.701 
as proposed. 

3. No comments or testimony were received. 

4. The amendments to ARM 37.82.1 01 are applied retroactively to January 1 
2007. The department was unable to file this rule at an earlier date due to the 
pressing nature of other business in the Office of Legal Affairs. No detrimental 
effects are anticipated as a result of the rule being applied retroactively. 



/s/ Barbara Hoffmann /s/ Joan Miles 



Rule Reviewer Director, Public Health and 

Human Services 



Certified to the Secretary of State February 26, 2007. 
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BEFORE THE DEPARTMENT OF PUBLIC 

HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amendment of ARM ) NOTICE OF AMENDMENT 

37.1 08.507 pertaining to Components ) 

of Ouality Assessment Activities ) 

) 

TO: All Interested Persons 

1 . On January 1 1 , 2007, the Department of Public Health and Human 
Services published MAR Notice No. 37-398 pertaining to the proposed amendment 
of the above-stated rule, at page 14 of the 2007 Montana Administrative Register, 
issue number 1. 

2. The department has amended ARM 37.108.507 as proposed. 

3. No comments or testimony were received. 



/s/ Bernard Jacobs /s/ Joan Miles 



Rule Reviewer Director, Public Health and 

Human Services 

Certified to the Secretary of State February 26, 2007. 
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VOLUMENO. 52 OPINION NO. 1 

COMMUNITY COLLEGES - Legislative approval for organization of community 

college district; 

COMMUNITY COLLEGES - Absence of requirement that Board of Regents approve 

organization of community college district before submission for legislative approval; 

REGENTS, BOARD OF - Absence of requirement that Board of Regents approve 

organization of community college district before submission for legislative approval; 

STATUTORY CONSTRUCTION - Reference to bill title as evidence of legislative 

intent; 

STATUTORY CONSTRUCTION - Plain meaning controls in absence of ambiguity; 

UNIVERSITY SYSTEM - Legislative approval for organization of community college 

district; 

UNIVERSITY SYSTEM - Absence of requirement that Board of Regents approve 

organization of community college district before submission for legislative approval; 

MONTANA CODE ANNOTATED - Title 20, chapter 1 5, part 2; sections 20-1 5-202; 

-203, -204, -209; 

MONTANA LAWS OF 1971 - Chapter 5, section 459; chapter 164, section 1 ; 

chapter 407, section 2; 

REVISED CODES OF MONTANA, 1 947 - Section 75-81 1 2. 

HELD: 1 . The Legislature has the final authority under Montana law to 

approve creation of a new community college district. 

2. The approval of the Legislature for the creation of a new 
community college district required by Mont. Code Ann. 

§ 20-15-209 occurs after the approval by the local voters but 
before the Board of Regents issues its organizational order. 

3. Montana law does not require approval of the Board of Regents 
for creation of the district, but does require the board to make a 
recommendation. 

February 15, 2007 



Ms. Sheila Stearns 
Commissioner of Higher Education 
P.O. Box 203201 
Helena, MT 59620-3201 

Dear Commissioner Stearns: 

You have requested my opinion on the following questions: 

1. Does Mont. Code Ann. § 20-15-209 require legislative approval 
of a proposed new community college district before or after the 
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organizational election conducted under Mont. Code Ann. 
§20-15-203? 

2. Under Mont. Code Ann. § 20-15-209 does the Legislature 

consider a proposed new community college district only if the 
Board of Regents affirmatively recommends approval? 

The questions arise from a proposal for the creation of a new community college in 
Ravalli County. The procedures for creation of a new community college are found 
in Mont. Code Ann. Tit. 20, ch. 15, pt. 2, which was passed by the Legislature in 
1971 . The statutes have not yet been used successfully to create a new community 
college, and the procedures have never been considered in a pertinent way by a 
court or by a prior opinion of this office. In addition, no helpful legislative history 
materials from the 1971 legislative session are readily available. 

For these reasons, I am able to formulate responses to your questions only by 
reliance on general principles of statutory construction. 

I. 

Under the statutes, creation of a new community college district begins with the 
submission to the Board of Regents of a petition seeking creation of the district. 
Mont. Code Ann. § 20-15-202. The board then orders an election serving two 
purposes~to seek the approval of the voters in the district and to elect the district's 
trustees if the voters approve the proposal. Mont. Code Ann. §§ 20-15-203, -204. 

Mont. Code Ann. § 20-15-209 describes what happens after the election: 

(1 ) To carry, the proposal to organize the community college 
district must receive a majority of the total number of votes cast 
thereon, and the coordinator of community college districts, from the 
results so certified and attested, shall determine whether the proposal 
has received the majority of the votes cast thereon for each county 
within the proposed district and shall certify the results to the regents. 
Approval for the organization of a new community college district shall 
be granted at the discretion of the legislature acting upon the 
recommendation of the regents. Should the certificate of the 
coordinator of community college districts show that the proposition to 
organize such community college district has received a majority of the 
votes cast thereon in each county within the proposed district, the 
regents may make an order declaring the community college district 
organized and cause a copy thereof to be recorded in the office of the 
county clerk and recorder in each county in which a portion of such 
new district is located. If the proposition carries, the regents also shall 
determine which candidates have been elected trustees. Should the 
proposition to organize the community college district fail to receive a 
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majority of the votes cast thereon, no tabulation shall be made to 
determine the candidates elected trustees. 

(2) Within 30 days of the date of the organization order, the 
regents shall set a date and call an organization meeting for the board 
of trustees of the community college district and shall notify the duly 
elected trustees of their membership and of the organization meeting. 
Such notification shall designate a temporary chairman and secretary 
for the purposes of organization. 

Your questions arise from the lack of clarity of the second sentence of subsection (1 ) 
calling for approval by the legislature "upon the recommendation of the regents." 

This statute is actually an amalgam of three different bills passed by the 1971 
Legislature. 1971 Mont. Laws ch. 5, § 459; ch. 164, § 1; ch. 407, § 2. The second 
and third bills amended the first after it was codified as Rev. Codes Mont. 1947 
§ 75-81 1 2, and the compiler's comments to the original codification of the statute 
indicate that the amending bills did not refer to each other and were in some 
respects inconsistent with one another. Meaning therefore cannot be sensibly 
drawn from the organization of the material within the statute. 

Guidance on your first question can be found in the title of the third amendment, 
which is the one that added the provisions of what is now the second sentence of 
subsection (1). Peretti v. State , 238 Mont. 239, 777 P. 2d 329 (1989) ("[T]he title of 
an act is presumed to indicate the legislature's intent with regard to the provisions 
contained therein.") The title of 1971 Mont. Laws reads in pertinent part: 

An Act to . . . Amend Section 75-81 1 2, R.C.M. 1 947, . . . requiring Final 
Approval By the Legislature Upon Recommendation of the Board of 
Regents for the Establishment of a New Community College District. 

(Emphasis added.) Given the detailed procedural requirements set forth elsewhere 
in the statute, the inclusion of the word "Final" can fairly be read as an indication that 
the Legislature intended its approval to be the last substantive step authorizing the 
district to begin operation. 

It would have been a simple matter for the Legislature clearly to state the contrary if 
that were its intent. Moreover, it would be odd for the Legislature to pass on a 
proposal for the creation of a district without knowing whether the proposal had 
enough support in the local community to generate a favorable vote. I therefore 
conclude that the legislative approval requirement in Mont. Code Ann. § 20-15-209 
occurs after the coordinator of community colleges certifies that the proposal has 
received the required votes for voter approval. 

The provision of the statute for the Board of Regents to issue an organizational order 
is therefore properly viewed to be triggered by legislative approval. The timeline you 
have provided appears consistent with the statutory procedures in this respect. 
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II. 

Your second question is whether the phrase "acting upon recommendation of the 
regents" means that the Legislature may approve creation of the district only if the 
Board of Regents positively recommended approval. In my opinion the answer is 
no. "Recommendation" is different from "approval" in that a recommendation may 
be either positive or negative, or in some cases neither completely positive nor 
completely negative. The statute nowhere else provides a requirement that the 
Board of Regents approve creation of the district. Rather it appears to create a role 
for the Board of Regents and the commissioner's staff that is ministerial in nature. If 
the Legislature had intended to require regent approval before submission of the 
proposal to the Legislature, it could easily have said so directly. 

In my view the term "recommendation" is not ambiguous with respect to whether it 
contemplates only positive advice. Its plain meaning includes any sort of 
recommendation, whether positive, negative, or otherwise. When a statute's plain 
meaning may be discerned from its language, no further interpretation is required. 
State ex rel. Cobbs v. Montana Dep't of Social and Rehabilitation Servs. , 274 Mont. 
1 57, 1 62, 906 P. 2d 204, 208 (1 995) ("The Court is to effectuate the intent of the 
Legislature, and if the Legislature's intent can be determined from the plain meaning 
of the words used in a statute, the courts may not go further and apply any other 
means of interpretation.") I therefore conclude that the Board of Regents must make 
a recommendation as to the advisability of creating the district, with the final decision 
resting with the Legislature. 

THEREFORE IT IS MY OPINION: 

1 . The Legislature has the final authority under Montana law to approve 
creation of a new community college district. 

2. The approval of the Legislature for the creation of a new community 
college district required by Mont. Code Ann. § 20-15-209 occurs after 
the approval by the local voters but before the Board of Regents issues 
its organizational order. 

3. Montana law does not require approval of the Board of Regents for 
creation of the district, but does require the board to make a 
recommendation. 

Very truly yours, 

/s/ Mike McGrath 
MIKE McGRATH 
Attorney General 

mm/cdt/jym 
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NOTICE OF FUNCTION OF ADMINISTRATIVE RULE REVIEW COMMITTEE 
Interim Committees and the Environmental Quality Council 

Administrative rule review is a function of interim committees and tine 
Environmental Quality Council (EQC). These interim committees and the EQC have 
administrative rule review, program evaluation, and monitoring functions for the 
following executive branch agencies and the entities attached to agencies for 
administrative purposes. 

Economic Affairs Interim Committee: 

■ Department of Agriculture; 

■ Department of Commerce; 

■ Department of Labor and Industry; 

■ Department of Livestock; 

■ Office of the State Auditor and Insurance Commissioner; and 

■ Office of Economic Development. 

Education and Local Government Interim Committee: 

■ State Board of Education; 

■ Board of Public Education; 

■ Board of Regents of Higher Education; and 

■ Office of Public Instruction. 

Children, Families, Health, and Human Services Interim Committee: 

■ Department of Public Health and Human Services. 
Law and Justice Interim Committee: 

■ Department of Corrections; and 

■ Department of Justice. 

Energy and Telecommunications Interim Committee: 

■ Department of Public Service Regulation. 
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Revenue and Transportation Interim Committee: 

■ Department of Revenue; and 

■ Department of Transportation. 

State Administration and Veterans' Affairs Interim Committee: 

■ Department of Administration; 

■ Department of IVIilitary Affairs; and 

■ Office of tine Secretary of State. 
Environmental Quality Council: 

■ Department of Environmental Quality; 

■ Department of Fish, Wildlife, and Parks; and 

■ Department of Natural Resources and Conservation. 
These interim committees and the EQC have the authority to make 

recommendations to an agency regarding the adoption, amendment, or repeal of a 
rule or to request that the agency prepare a statement of the estimated economic 
impact of a proposal. They also may poll the members of the Legislature to 
determine if a proposed rule is consistent with the intent of the Legislature or, during 
a legislative session, introduce a bill repealing a rule, or directing an agency to adopt 
or amend a rule, or a Joint Resolution recommending that an agency adopt, amend, 
or repeal a rule. 

The interim committees and the EQC welcome comments and invite 
members of the public to appear before them or to send written statements in order 
to bring to their attention any difficulties with the existing or proposed rules. The 
mailing address is PQ Box 201706, Helena, MT 59620-1706. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA 
AND THE MONTANA ADMINISTRATIVE REGISTER 



Definitions: Administrative Rules of Montana (ARM) is a looseleaf 

compilation by department of all rules of state departments and 
attached boards presently in effect, except rules adopted up to 
three months previously. 

Montana Administrative Register (MAR or Register) is a soft 
back, bound publication, issued twice-monthly, containing 
notices of rules proposed by agencies, notices of rules adopted 
by agencies, and interpretations of statutes and rules by the 
attorney general (Attorney General's Opinions) and agencies 
(Declaratory Rulings) issued since publication of the preceding 
register. 



Use of the Administrative Rules of Montana (ARM): 

Known 1. Consult ARM topical index. 

Subject Update the rule by checking the accumulative table and 

the table of contents in the last Montana Administrative 

Register issued. 

Statute 2. Go to cross reference table at end of each Number and 

title which lists MCA section numbers and Department 
corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of existing permanent 
rules of those executive agencies that have been designated by the Montana 
Administrative Procedure Act for inclusion in the ARM. The ARM is updated through 
September 30, 2006. This table includes those rules adopted during the period 
September 1 through December 31 , 2006 and any proposed rule action that was 
pending during the past six-month period. (A notice of adoption must be published 
within six months of the published notice of the proposed rule.) This table does not 
include the contents of this issue of the Montana Administrative Register (MAR or 
Register). 

To be current on proposed and adopted rulemaking, it is necessary to check the 
ARM updated through September 30, 2006, this table, and the table of contents of 
this issue of the MAR. 

This table indicates the department name, title number, rule numbers in ascending 
order, catchphrase or the subject matter of the rule, and the page number at which 
the action is published in the 2006 and 2007 Montana Administrative Register. 

To aid the user, the Accumulative Table includes rulemaking actions of such entities 
as boards and commissions listed separately under their appropriate title number. 

GENERAL PROVISIONS, Title 1 

1 .2.41 9 Scheduled Dates for the 2007 Montana Administrative Register, 

p. 2820, 3112 

ADMINISTRATION, Department of, Title 2 

I Retention of Credit Union Records, p. 1759, 3068 

l-VIII Montana Land Information Act, p. 950, 1864 

2.21 .3702 and other rules - Recruitment and Selection Policy, p. 1482, 2901 , 33 

2.21 .6505 and other rules - Discipline Handling, p. 1923, 2565 

2.21.6606 and other rules - Employee Record Keeping Policy, p. 165 

2.59.1 1 1 Retention of Bank Records, p. 1 762, 3066, 1 83 

2.59.1409 Duration of Loans - Interest - Extensions, p. 1099, 1866 

2.59.1501 and other rules - Definitions - Application Procedure Required to 

Engage in Deposit Lending - Reports - Schedule of Charges - 

Employees' Character and Fitness - Electronic Deductions - Income 

Verification, p. 375, 614, 1373, 184 
2.59.1705 and other rule - Licensing Examination and Continuing Education 

Provider Requirements - Records to be Maintained, p. 1498, 2104, 

186 
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(State Compensation Insurance Fund) 

2.55.320 and other rule - Classifications of Employments - Individual Loss 
Sensitive Dividend Plans, p. 2440, 3065 

(Office of the State Public Defender) 

l-VI Office of the State Public Defender, p. 2068, 2572 

AGRICULTURE. Department of, Title 4 

l-IV Montana Pulse Crop Research and Market Development Program, 

p. 1977,2403 
4.1 1 .1201 and other rule - Specific Agricultural Ground Water Management Plan, 

p. 1765,2109 
4.1 2.3009 and other rule - Seed Laboratory Fees, p. 1 929, 21 29 
4.12.3013 Seed Civil Penalties Matrix, p. 2996, 187 
4.17.102 Organic Certification Program, p. 71 

STATE AUDITOR, Title 6 

6.6.5203 Small Business Health Insurance Purchasing Pool - Premium 

Assistance and Premium Incentive Payments - Tax Credits, p. 1502, 
1954 

COMMERCE. Department of, Title 8 

I Administration of the 2007-2008 Federal Community Development 

Block Grant (CDBG) Program, p. 2999 
8.99.901 and other rules - Award of Grants and Loans under the Big Sky 

Economic Development Program, p. 1 

EDUCATION, Title 10 

(Superintendent of Public Instruction) 

10.7.106 and other rules - General Fund: Ouality Educator Payments - At Risk 
Student Payments - Indian Education for All Payments - American 
Indian Achievement Gap Payments - School Finance, p. 2728, 3070 

10.16.3007 and other rules - Access to Instructional Materials - Procedural 
Safeguards - Special Education Data Collection and Reporting - 
Resolution Process - Expedited Due Process Hearing Resolution 
Process - Response to Scientific, Research Based Intervention in 
Learning Disability Identification - Severe Discrepancy in Learning 
Disability Identification - Documentation Requirements in Learning 
Disability Identification - Extended School Year Services - Special 
Education, p. 220 
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(Board of Public Education) 

I Assignment of Persons Providing Instruction to Braille Students, 

p. 2869, 188 
10.54.5010 and other rules - Science Content Standards - Performance 

Descriptors, p. 2175, 2910 
10.55.602 and other rules - Accreditation Standards, p. 169 
1 0.55.71 6 Substitute Teachers, p. 1 73 

10.58.102 and other rules - Educator Preparation Programs, p. 2198, 190 
10.65.101 Pupil Instruction-related Days, p. 1769, 2404 

(Montana State Library) 

10.102.4001 Reimbursement to Libraries for Interlibrary Loans, p. 1197, 2405 

FISH, WILDLIFE, AND PARKS, Department of, Title 12 

(Fish, Wildlife, and Parks Commission) 

1 2.6.2205 and other rules - Exotic Species, p. 1 771 , 1 935, 2823 

1 2.8.21 1 and other rules - Commercial Use of Lands under the Control of the 

Department, p. 1779, 88 
12.9.802 and other rules - Game Damage Hunts - Management Seasons - 

Game Damage Response and Assistance, p. 1105, 1201, 1867 

ENVIRONMENTAL QUALITY, Department of, Title 17 

17.50.213 Motor Vehicle Recycling and Disposal - Reimbursement Payments for 

Abandoned Vehicle Removal, p. 2444, 2961 
1 7.53.1 05 Hazardous Waste - Incorporation by Reference of Current Federal 

Regulations into the Hazardous Waste Program, p. 2288, 3074 
17.74.343 and other rules - Asbestos Control - Asbestos Control Program, 

p. 125, 1574, 1876 
17.74.350 and other rules - Asbestos Control - Incorporation by Reference of 

Current Federal Regulations into the Asbestos Control Program - 

Definitions - Asbestos Project Control Measures, and Clearing 

Asbestos Projects, p. 2291, 2962 
17.74.502 and other rules - Methamphetamine Cleanup Program - Incorporation 

by Reference of Current Federal Regulations into the 

Methamphetamine Cleanup Rules and Clearance Sampling, p. 2285, 

2963 
17.85.101 and other rules - Alternative Energy Revolving Loan Program, p. 1678, 

3075, 34 

(Board of Environmental Review) 

17.8.101 and other rules - Incorporation by Reference of Current Federal 

Regulations and Other Materials into Air Ouality Rules, p. 823, 1956 
1 7.8.501 and other rules - Air Ouality - Definitions - Air Ouality Operation Fees - 

Open Burning Fees, p. 1504, 2410 
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17.8.740 and other rules - Air Quality - Definitions - Incorporation by Reference 

- Mercury Emission Standards - Mercury Emission Credit Allocations, 

p. 1112,2575 
1 7.30.61 7 and other rule - Water Quality - Qutstanding Resource Water 

Designation for the Gallatin River, p. 2294 
1 7.30.630 Water Quality - Temporary Water Quality Standards, p. 1 981 , 3072 
17.30.1303 and other rule - Water Quality - Incorporations by Reference - 

Concentrated Animal Feeding Qperations, p. 3002, 201 

(Board of Environmental Review and the Department of Environmental Quality) 
17.24.132 and other rules - Air Quality - Asbestos - Hazardous Waste - Junk 
Vehicles - Major Facility Siting - Metal Mine Reclamation - Qpencut 
Mining - Public Water Supply - Septic Pumpers - Solid Waste - Strip 
and Underground Mine Reclamation - Subdivisions - Underground 
Storage Tanks - Water Quality - Revising Enforcement Procedures 
Under the Montana Strip and Underground Mine Reclamation Act, 
Metal Mine Reclamation Laws, and Qpencut Mining Act - Providing 
Uniform Factors for Determining Penalties, p. 2523, 1139, 1379, 1874 

TRANSPQRTATIQN, Department of, Title 18 

18.6.202 and other rules - Transportation Commission - Qutdoor Advertising, 
p. 276, 1878 

CQRRECTIQNS, Department of, Title 20 

l-XIX Regional Correctional Facilities, p. 2872, 36 

JUSTICE, Department of, Title 23 

23.12.103 and other rules - Responsibility for Costs - Criminal History Records 
Program, p. 2477, 2959 

23.1 6.1 802 and other rules - Frequency of Reporting by Approved Accounting 
Systems - Definitions - Letters of Withdrawal - Record Keeping 
Requirements, p. 2297, 2916 

23.16.1802 and other rules - Identification Decal for Video Gambling Machines - 
Define System Availability - Definitions - Qnline Permitting for Video 
Gambling Machines - Issuance of Updated Gambling Qperator 
Licenses After Permitting - Renewal of Gambling Qperator Licenses - 
Quarterly Reporting Requirements - Accounting System Vendor 
License Fee - Requirement for Parties to Multi-game Agreements to 
Connect to an Approved System, p. 1936, 2131 

23.1 6.1 901 Video Gambling Machine Specifications, p. 2890, 42 

23.1 7.1 01 and other rules - MLEA Attendance - MLEA Performance Criteria - 
Rules, Regulations, Policies, and Procedures - Waiver of Rules, 
p. 1690,2302,2917 
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LABOR AND INDUSTRY, Department ot Title 24 

Boards under the Business Standards Division are listed in alphabetical order 
following the department rules. 

I Board of Personnel Appeals - Summary Judgment Practice and 

Procedure, p. 2311, 3077 
l-V Country of Origin Placarding for Beef, Pork, Poultry, and Lamb, 

p. 2469 
24.1 1 .452A and other rules - Unemployment Insurance, p. 1 699, 241 1 
24.1 7.1 27 Prevailing Wage Rates for Public Work Projects - Building 

Construction Services, p. 1217, 2832 
24.21 .41 1 and other rules - Apprenticeship and Training Program, p. 2073, 2658 
24.29.1401 and other rules - Allowable Medical Service Billing Rates for Workers' 

Compensation Claims, p. 2759, 260 
24.29.2831 Penalties Assessed Against Uninsured Employers, p. 1703, 2040 
24.30.1302 and other rule - Occupational Health and Safety in Mines, p. 1706, 

2041 
24.301.131 and other rules - Building Codes, p. 2319, 112 
24.351 .21 5 License Fee Schedule for Weighing and Measuring Devices, p. 1 356, 

2661 

(Board of Alternative Health Care) 

I & II Fee Abatement - License Renewal for Activated Military Reservists, 

p. 706, 1881 

24.1 1 1 .401 and other rules - General Provisions - Certification for Specialty 

Practice of Naturopathic Childbirth Attendance - Licensing and Scope 
of Practice for Direct-entry Midwifery - Continuing Education - 
Unprofessional Conduct - Additional Recommended Screening 
Procedures - Nonroutine Applications, p. 3006, 263 

(Board of Barbers and Cosmetologists) 

24.121.407 and other rule - Premises and General Requirements - Restrooms, 
p. 4 

(Crane and Hoisting Operating Engineers Program) 

I Incorporation by Reference of ANSI B30.5, p. 1509, 2042 

(Board of Dentistry) 

24.138.301 and other rules - General Provisions - Licensing - Renewals and 

Continuing Education - Unprofessional Conduct - Screening Panel - 
Anesthesia - Professional Assistance Program - Reactivation of a 
Lapsed License - Reactivation of an Expired License - Definition of 
Nonroutine Application - Fee Abatement - Reinstatement of License 
for Nonpayment of Renewal Fee - Denturist License Reinstatement - 
Complaint Procedure, p. 1795, 43 
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(Board of Hearing Aid Dispensers) 

24.150.401 and otiier rules - Fees - Examination Pass/Fail Point - Traineesliip 

Requirements and Standards - Transactional Document Requirements 

- Form and Content - Exceptions - Fee Abatement, p. 175 

(Board of Medical Examiners) 

l-IX Professional Assistance Program, p. 1015, 1957 

24.101.413 and other rule - With the Department of Labor and Industry - Renewal 

Dates and Requirements - Renewals, p. 11 
24.1 56.901 and other rules - Fees - Applications - Approval of Schools - 

Reciprocity Licenses - Renewals Pertaining to Osteopathic 

Physicians, p. 8 
24.156.1601 and other rules - Physician Assistant Licensure, p. 483, 1958 
24.156.2701 and other rule - Definitions - Scope of Practice - Emergency Medical 

Technicians, p. 180 

(Board of Nursing) 

8.32.301 and other rules - Transfer of the Board of Nursing to the Department of 

Labor and Industry, p. 956, 2035 

(Board of Optometry) 

24.168.301 and other rules - Definitions - General Provisions - Diagnostic 

Permissible Drugs - Therapeutic Pharmaceutical Agents - Continuing 
Education - Screening Panel - Fee Abatement - Examinations - 
Approved Courses and Examinations - New Licensees - Applicants for 
Licensure - Therapeutic Pharmaceutical Agents-Complaint Procedure, 
p. 2450 

(Board of Outfitters) 

24.1 71 .401 and other rules - Fees - Inactive License - Transfer of River-use Days 

- Unprofessional Conduct and Misconduct - Guide Logs, p. 2769 

(Board of Pharmacy) 

24.174.401 and other rule - Fees - Dangerous Drug Fee Schedule, p. 1814, 2134 

(Board of Plumbers) 

24.180.401 and other rules - General Provisions - Licensing and Scope of Practice 

- Reciprocity Licensure - Temporary Exemptions - Reciprocity, p. 2892 

(Board of Private Security Patrol Officers and Investigators) 

8.50.423 and other rules - Private Security Patrol Officers and Investigators - 

Fee Schedule - Firearms Training Course Curriculum and Standards, 

p. 605, 1926 
24.182.401 and other rules - Fee Schedule - Licensure Requirements - Type of 

Firearm - Requirements for Firearms Instructor Licensure - Armed 

Requalification Required Annually - Company Licensure and Branch 

Offices - Rules for Branch Office, p. 1710, 2918 
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(Board of Psychologists) 

24.189.301 and other rules - Definitions - Fee Schedule - Use of Title - Required 
Supervised Experience, p. 2461 

(Board of Radiologic Technologists) 

24.204.208 and other rules - Applications - Limited Permit Applications - Types - 

Permits - Practice Limitations - Permit Examinations - Renewal - Proof 

of Good Standing, p. 1819, 2659 
24.204.401 and other rules - Fee Schedule - Limited Permit Holder Fees - 

Continuing Education - Unprofessional Conduct, p. 2314, 202 

(Board of Real Estate Appraisers) 

24.207.401 and other rules - Fees - Adoption of USPAP by Reference - Appraisal 
Review - Mentor Requirements, p. 3022, 203 

24.207.506 and other rules - Qualifying Education Requirements for Residential 
Certification - Qualifying Experience - Trainee Requirements - 
Continuing Education - Scope of Practice, p. 75 

(Board of Realty Regulation) 
24.210.602 Examination, p. 1824, 46 

(Board of Respiratory Care Practitioners) 

24.213.402 and other rule - Application for Licensure - Examination, p. 1716, 2660 

(Board of Speech-Language Pathologists and Audiologists) 

24.222.301 and other rules - Definitions - Fees - Licensing and Scope of Practice - 
Speech Pathology and Audiology Aides - Continuing Education - 
Unprofessional Conduct - Fee Abatement - Licensure of Speech- 
Language Pathologists and Audiologists, p. 1337, 2413 

LIVESTQCK, Department of, Title 32 

32.2.403 Diagnostic Laboratory Fees, p. 1359, 1882 
32.3.104 and other rules - Disease Control, p. 2775, 204 

NATURAL RESQURCES AND CQNSERVATIQN, Department of, Title 36 

36.1 1 .304 and other rules - Equipment Qperation in the SMZ - Retention of Trees 
and Clearcutting in the SMZ - Site-specific Alternative Practices - 
Definitions - Penalties for Violation of the Streamside Management 
Zone Law, p. 499, 1883 

(Board of Qil and Gas Conservation) 

36.22.1 242 Privilege and License Tax Rates on Qil and Gas, p. 1 827, 21 1 
36.22.1308 and other rule - Plugging and Restoration Bond - Financial 
Responsibility, p. 82 

Montana Administrative Register 5-3/8/07 



-318- 



PUBLIC HEALTH AND HUMAN SERVICES, Department of, Title 37 

I Determining Unenforceable Case Status in Child Support Cases, 

p. 2898, 118 
l-XIV State Trauma Care System, p. 723, 1 896 

l-XXVIII Home and Community-based Services for Adults with Severe 

Disabling Mental Illness, p. 1996, 2665 
37.5.103 and other rules - Fair Hearing Procedures and Temporary Assistance 

for Needy Families (TANF), p. 2784, 47 
37.5.125 and other rules - Older Blind Program, p. 1987, 48 
37.12.401 Laboratory Testing Fees, p. 1227, 2043 
37.30.102 Vocational Rehabilitation IPE Care Requirements, p. 18 

37.30.405 Vocational Rehabilitation Program Payment for Services, p. 1223, 
1892 

37.62.1 01 and other rules - Child Support Guidelines, p. 2476, 1 1 7 

37.78.102 and other rule - Temporary Assistance for Needy Families (TANF) 
Incorporation of Policy Manuals, p. 3026 

37.78.1 02 and other rules - Temporary Assistance for Needy Families (TANF), 

p. 1720,2415 
37.80.101 and other rules - Child Care Assistance Program, p. 1555, 2964 
37.82.101 and other rules - Medicaid Assistance, p. 21 
37.82.1 01 and other rule - Medicaid Eligibility, p. 1 830, 241 8 

37.82.1 01 Medicaid Assistance, p. 1 550, 241 7 

37.85.406 and other rules - Medicaid Reimbursement of Hospitals, Provider 
Based Entities, and Birthing Centers, p. 2793, 3078, 206 

37.86.1001 and other rules - Medicaid Dental Services - Durable Medical 
Equipment - Eyeglass Services - Ambulance Services - 
Transportation, p. 1126, 1894 

37.86.2803 and other rules - Medicaid Reimbursement for Inpatient and 
Outpatient Hospital Services, p. 2024, 2849 

37.95.1 02 and other rules - Licensure of Day Care Facilities, p. 2572, 201 , 1 424, 
2136 

37.104.101 and other rules - Emergency Medical Services, p. 1368, 2420 

37.108.507 Components of Quality Assessment Activities, p. 14 

37.1 1 2.1 01 and other rules - Tattooing and Body Piercing, p. 2339 

37.114.101 and other rules - Control of Communicable Diseases, p. 1512, 2112 

PUBLIC SERVICE REGULATION, Department of. Title 38 

38.5.2202 and other rules - Pipeline Safety - National Electrical Safety Code, 

p. 2372, 2966 
38.5.3301 and other rules - Telecommunications Service Standards, p. 1844, 

2967 
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REVENUE, Department ot Title 42 

I Tax Benefit Rule - Individual Income Taxes, p. 257 

I & II Hospital Utilization Fee for Inpatient Bed Days, p. 2562, 3109 

l-VI Movie and Television Industries and Related Media - Tax Credit, 

p. 1564, 1960 
42.2.621 and other rule - Final Agency Decisions, p. 254 

42.3.101 and other rules - Waiver of Penalties and Interest, p. 3051 

42.1 1 .1 04 and other rules - Liquor Vendors, Purchasing, and Distribution, 

p. 3031 
42.13.101 and other rules - Regulations of Liquor Licensees, p. 3044 
42.18.107 and other rules - General Provisions and Certification Requirements 

for Appraising Property, p. 2520, 3101 
42.19.401 and other rules - Low Income Property - Disabled Veterans Tax 

Exemptions - Energy Related Tax Incentives - New Industrial 

Property, p. 2555, 3102 

42.20.101 and other rules - Valuation of Real Property - Classification of 
Nonproductive Patented Mining Claims, Agricultural Land, and Forest 
Land, p. 2533, 3103, 56, 119 

42.20.1 06 and other rule - Manufactured and Mobile Homes, p. 1 238, 1 961 
42.21 .113 and other rules - Personal, Industrial, and Centrally Assessed Property 

Taxes, p. 2375, 2979 
42.21 .116 and other rules - Personal Property, p. 2529, 31 08, 1 22 
42.21 .1 58 Property Reporting Requirements, p. 1 235, 1 962 

42.31 .1 02 and other rules - Tobacco Products and Cigarettes, p. 1 943, 1 24 

SECRETARY OF STATE, Title 44 

1 .2.41 9 Scheduled Dates for the 2007 Montana Administrative Register, 

p. 2820, 3112 
44.2.203 Priority Handling of Documents, p. 1569, 2138 
44.3.101 and other rules - Elections, p. 2077, 2671 

(Commissioner of Political Practices) 

44.1 2.204 Payment Threshold-Inflation Adjustment for Lobbyists, p. 2400, 2982 
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